
LEGAL MEMORANDUM 

DATE: April 20, 2016 

RE: The legal status and protections of feral cats 

§1. Issue 

Question Presented 

Can the legal protections afforded to privately-owned domestic pet cats in Idaho be 

extended to feral and otherwise free-roaming cats in Idaho? The distinction between the two is 

muddled by the many roles that cats play in our society. On one hand, cats can be considered an 

invasive species which considerably harm their local ecosystems, begetting wildlife management 

regimes up to and including eradication. On the other hand, cats are often favored as 

domesticated companion pets and, as such, enjoy numerous protections under animal cruelty and 

private property laws. It is this conflict that is explored in this memo. 

Short Answer 

No, feral and free-roaming cats fail to meet sufficient minimum criteria to be afforded the 

same protections as domesticated pet cats in Idaho. First, private property laws serve to protect 

domestic pet cats as they are the property of their owners. Whereas domestic pet cats are owned, 

feral cats are not and are thus not afforded the same protections. Second, the intent, justification, 

and malice conditions of animal cruelty laws serve to allow management regimes that target feral 

cats apart from their domestic counterparts, suggesting that domestic cat protections are not 

necessarily extended to feral cats. Lastly, domesticated pet cats impacting their environment in 

the same way as feral cats can be held equally as liable for the impact. This suggests that the 

protections afforded domestic pet cats are insufficient to protect feral cats when they impact the 



environment as they are insufficient to protect domestic cats themselves. Taken together, these 

three considerations offer criteria that must be met to be afforded domesticated pet protections—

being owned, intent of cruelty in management, and a lack of environmental impact—none of 

which feral cats meet. Feral cats, as explained in this memo, fail to meet the conditions in which 

they can be afforded domestic cat protections. 

Definitions 

Given that the line between a fully domesticated pet cat, a free-roaming pet cat, free-

roaming stray cats, and free-roaming feral cats is often blurry, it is worth briefly defining how 

these terms will be used in this analysis as they are not always interchangeable. For these 

purposes, a ‘domestic pet cat’ is one in which an owner is clearly known. Thus, a free-roaming 

domestic cat is one that could have a collar or a chip that clearly delineates the person who owns 

the property (the cat). A ‘free-roaming cat’ is any cat that is allowed to roam uninhibited. Thus, 

domestic, stray, and feral cats are subsumed under ‘free-roaming cat’ if they are not restricted in 

their movements. Lastly, a ‘feral cat’ is one who clearly has no owner, reared entirely in the 

wild. ‘Feral cats’ are also ‘free-roaming cats’, by definition.  

Statement of Facts 

Free-roaming and feral cats have an often detrimental effect on their ecosystems, 

especially those ecosystems that are insulated from a larger ecosystem. The expansion of urban 

development into rural and wild lands provides many insular ecosystem pockets that are 

susceptible to cat predation, as well as island nations where the fauna have not evolved natural 

predation defense techniques as island ecosystems are generally void of large predators (e.g. the 

flightless birds of tropical islands). Furthermore, human development and projected climate 

pressures have left many species vulnerable and endangered in these insular ecosystems which, 



in turn, demands human intervention to ensure the continued proliferation of these species. Free-

roaming cats pose a considerable risk to these populations. 

Cats have surpassed dogs as the most abundant pet in America (Levy & Crawford, 2004, 

p. 1354; referring to American Pet Products Manufacturers Association, 2002). Traditionally, 

many pet-owners allow their cats to roam outside and cat’s rodent and small bird predation is 

often celebrated. The increasing human populations at the wildland/rural/urban interface 

suggests that the number of domestic cats will also increase, further suggesting that the number 

of free-roaming cats will also increase in the insular areas that are most affected by their 

presence. Furthermore, cats are adept hunters and a cosmopolitan species, meaning that they can 

survive in nearly every environment that humans can survive in. The proliferation of cats in 

vulnerable areas, the increasing populations of humans and their free-roaming cats, and the 

success of cat survival poses considerable risks to the species cats prey on and, by derivative, the 

environment those species inhabit. In fact, cat predation has become the leading cause of 

anthropogenic mortality of land-birds and mammals, surpassing collisions with man-made 

structures and habitat destruction (Loss et al., 2013). Globally, free-roaming cats have caused or 

contributed to the extinction of 36 species of birds, mammals, and reptiles and have been found 

to critically impact the populations of 139 species classified as ‘critically endangered’, 

‘endangered’, and ‘vulnerable’ (Medina et al., 2011).  

Free-roaming cat predation has not gone unnoticed by natural resource and wildlife 

management agencies. Although there are substantial obstacles given the cultural significance of 

domestic cats, many locales have minimum management plans consisting of trapping free-

roaming cats, neutering or spaying them, and then releasing them back to the area they were 

trapped in (referred to as TNR). TNR is often the only acceptable form of free-roaming cat 



management since free-roaming cats can be someone’s owned property (domestic), an escaped 

pet (stray), potential pet (adopted stray), or wild cat (feral). The difficulty in deciding which 

category of cat a free-roaming cat belongs to serves to undermine eradication as a plausible 

management strategy even though TNR has proven to be resource intensive, difficult to broadly 

initiate, and ineffective at reducing overall populations due to cats’ high fertility rates (Andersen 

et al., 2004; Longcore et al., 2009). The ineffectiveness of TNR prompts wildlife and natural 

resource managers to consider the ‘removal’ (i.e. eradication) of free-roaming cats from 

vulnerable ecosystems in order to guarantee environmental protection. Yet, as suggested above, 

this is undesirable to the public.  

Thus, a substantial consideration for resource and wildlife managers is the legal standing 

of free-roaming cats. If it is found that free-roaming cats or, at a minimum, feral cats do not have 

the same legal protections extended to domestic cats, then management agencies may have 

avenues to pursue robust management regimes. Furthermore, given the impact that free-roaming 

cats have on vulnerable and endangered prey, resource management agencies may have a 

positive responsibility to engage in eradication management strategies in order to protect the 

environment. Thus, it is necessary to understand the legal difference—if any—between domestic 

pet cats, free-roaming cats, and feral cats.  

§2. Rules 

The legal standing of cats, in general, can fall under the purview of many different laws, 

statutes, rules, and legal precedents. For the purpose of this discussion, it is worth noting three 

categories of regulations that frame this discussion: [1] The laws and precedents guiding the 

ownership of animals, domestic or otherwise, [2] the conditions and limitations of animal cruelty 

laws, [3] and the responsibilities imposed by various environmental management laws and 



guidelines. Each category will be considered in turn and with respect to Idaho law and 

regulations. 

Animal Ownership, Domestic or Otherwise 

It is widely held that domesticated cats can be and are often owned as private property 

which imparts certain protections against harm. It is not the purpose of this memo to evaluate the 

ownership of domesticated cats, but to evaluate the conditions on which a feral cat (of the same 

species as a domesticated cat) can become owned in order that private property protections may 

be afforded the now-owned feral cat. This raises two distinct questions. First, what is the 

minimum standard of care that a person must show a feral cat in order for the cat to be 

considered ‘owned’ (implying all the rights and responsibilities of ownership to the person)? 

Second, does the protection afforded domestic cats in lieu of their being owned extend to a 

domesticated and owned cat if the cat becomes feral (i.e. escapes and lives in the wild with no 

human assistance)? Although these questions have not been directly considered, previous case 

law will help to clarify this analysis.  

With respect to the first question of ownership (the criteria of minimum sufficient 

conditions), the case of Jason Baker v. Helen Kuchler No. 29D05-0605-SC-1055 (Ind. Super. Ct. 

Mar. 2, 2007) held that the periodic feeding and watering of feral cats was insufficient to impart 

responsibility for the actions of those feral cats. In the case, the feeding and watering attracted 

feral cats to the area which subsequently damaged the plaintiff’s home. Although this does not 

set express conditions for ownership, it is useful to guide the analysis that follows in the next 

section.  

With respect to the second question of the protections for a cat returning to the wild, the 

case of Edward Conti v. ASPCA and Diana Henley 353 N.Y.S.2d 288 (N.Y.,1974) held that the 



common law of ferae naturae (wild animals) extinguishes the ownership rights and 

responsibilities of a domesticated animal that returns to a wild state. In this case, a domesticated 

parrot escaped and was subsequently captured and cared for by the plaintiff. Ownership of the 

parrot came under scrutiny, ultimately allowing that the parrot had not truly returned to the wild 

so prior ownership rights were retained. Regardless of this outcome, the ruling on ferae 

naturae—that ownership would have been extinguished had the parrot truly returned to the 

wild—is relevant to the analysis at hand as cats returning to the wild need to be considered with 

respect to property rights.  

Conditions and Limitations of Animal Cruelty Laws 

If feral cats are animals (as they are) and if animal cruelty laws protect all animals (as 

they do), then it would appear obvious that feral cats are protected under animal cruelty laws. In 

Idaho Statute I.C. §25-3504 it is deemed unlawful to cause cruelty to any animal, whether it is 

owned or not, whereas ‘cruelty’ is the intentional and malicious infliction of pain, physical 

suffering, injury, or death. At first glance this suggests that feral cats—the unowned counterparts 

to domestic cats—are afforded protection from pain, physical suffering, injury, or death under 

these laws. The critical component of this statue turns on the meaning of ‘malicious’ which has 

been defined in Idaho Statute §25-3502 as an intentional act without justification or excuse, and 

further supported in Russell v. United States 65 A.3d 1172, 1176–77 (D.C.2013) with the added 

criteria of ‘conscious disregard’. As developed in the following analysis, these definitions may 

be sufficient to provide domestic cats considerable protections, but are insufficient to extend 

these protections to feral cats being threatened with management up to and including being 

killed.  

The Responsibility of Environmental Management  



The agencies that are directed to manage the environment do so under the guidance of 

many various rules, regulations, laws, and precedent-setting legal cases. When considering the 

impact of these issues on the protections being extended (or denied) to feral cats, it is worth 

considering how these rules impact domestic cats. If domestic cat protections can be extended to 

feral cats, then it follows that environmental management prerogatives must respect these 

protections when attempting to manage feral cats. If, on the other hand, management programs 

do not distinguish between domestic and feral cat impacts then we can conclude that it is of no 

consequence that there is an ambiguity in deciding which protections to extend to which category 

of cat when controlling for environmental impacts. In this case, a cat is merely a cat. 

For the purpose of this memo, it is sufficient to consider three questions regarding cats 

and the environment. First, can cats be categorized as invasive species and, if so, how does this 

affect their management? Second, do cats have a sufficiently critical impact on the environment 

to warrant their management? Lastly, and given that this analysis is considering the impact of 

domesticated pet cats on the environment, is a cat qua being a cat able to be held liable for the 

impact that it has on the environment? 

With respect to cats being categorized as invasive species, Presidential Executive Order 

13112 Exec. Order No. 13112, 1999 WL 54572 (Pres.Exec.Order) addresses this directly, 

demanding the prevention and control of invasive species to protect, among other things, 

ecological impacts. This includes the eradication, suppression, reduction, and management of 

invasive species populations, defined as “species whose introduction (further defined as the 

intentional or unintentional release into an ecosystem as a result of human activity) does or is 

likely to cause…environmental harm”. Additionally, the executive order clearly delineates 

invasive species from native species, defining the latter as, “with respect to a particular 



ecosystem, a species that…historically occurred or currently occurs in that ecosystem”. It is 

unambiguous that this executive order demands agencies to manage invasive species, making it 

further clear that feral cats are invasive species and that their impact on native species needs to 

be mitigated for.  

The invasive species executive order only demands that agencies manage for ecological 

impacts and environmental harm, but without conclusive definitions of what constitutes these 

impacts and harms, it is difficult to know if cats are required to be managed. The Endangered 

Species Act (ESA) and Migratory Bird Treaty (MBT) provide decisive conditions on when an 

animal—in this case, cats—must be managed for. Given that free-roaming cats prey on many 

species, it is necessary to consider the possibility that they may at some time prey on species that 

are protected under the ESA or the MBT. Each act protects certain species from unlawful taking, 

which has been litigated extensively and found to heavily favor the species it protects (Tennessee 

Valley Auth. V. Hill, 437 U.S. 153, 194 (1978)). Agencies are required to manage for the 

preservation of protected species and thus any cat population, domestic or otherwise, found to 

harm protected species needs to, in fact, be managed for.  

With respect to the last question of the liability that a domestic cat has for their impact on 

the environment, Loggerhead Turtle v. County Council of Volusia County, Florida 896 F. Supp. 

1170 (M.D. Fla. 1995) found that a third party can in fact be held liable for an unlawful taking if 

the third party’s actions create a situation in which an unlawful taking can take place. In this 

case, the city council passed an ordinance which allowed vehicles to drive on a beach where the 

endangered loggerhead turtle traditionally inhabited. The potential for vehicles to damage the 

beach was a danger to the turtles and, if allowed, would constitute an unlawful taking which the 

county (whose ordinance allowed it) would be held liable. This further suggests that an owner 



who lets their domestic pet cat freely roam and the cat subsequently takes a species protected 

under ESA or MBT can be held liable. The cat being owned is not sufficient to protect its 

actions—in fact, the ownership implies that the owner is now responsible for the cat’s actions.  

Although the legal guidelines presented above are mere summaries of selected legal 

cases, they are sufficient to guide this analysis as to the legal standing of feral cats. In the 

following section, each of the three components being discussed will be evaluated in turn and 

with respect to the summarized legal guidelines. 

§3. Analysis 

As suggested, the legal standing of feral cats is uncertain with respect to ownership, 

animal cruelty protections, and environmental impacts. Each of these is considered in turn, 

ultimately finding that the protections afforded domestic pet cats cannot, in fact, be extended to 

feral cats—especially in lieu of feral cat environmental impacts.  

Animal Ownership, Domestic or Otherwise 

It is unclear under what conditions a feral cat can be considered to be owned and fall 

under the responsibility of a person, primarily due to the fact that many states do not have laws 

specific to the free-roaming nature of cats. It is sufficient for this analysis to only consider the 

case of Baker v. Kuchler where a free-roaming cat that has not been previously owned (i.e. 

explicitly purchased or adopted) is being cared for by a person leaving food and water out for the 

cat. If a person does less for a feral cat than leaving food and water, then the person is in fact 

doing nothing for the cat which prima facie removes any responsibility or claim to ownership of 

the feral cat. If, on the other hand, the person is doing more for the feral cat than just providing 

food and water (e.g. veterinary care), then any findings of ownership and responsibility will be 



subsumed under findings for this minimum threshold case. Thus, it is sufficient to consider only 

the implications of feeding and watering a feral cat.  

As seen in Baker v. Kuchler, feeding and watering feral cats was not sufficient for the 

defendant to be responsible for the actions of the feral cats. It is not always true that 

responsibility implies ownership, but in the case of cats it is sufficient to conclude that if a cat’s 

action are not the responsibility of any person then it would not be correct to protect the cat 

under the purview of ownership or private property laws for to do so would require a person to 

take ownership and thus responsibility for the cat’s actions. Although this is a nuanced 

distinction, it shows that merely feeding and watering a feral cat is not sufficient for owning the 

cat and, therefore, no private property laws protect the feral cat.  

This only suggests that a previously unowned cat is unable to be protected by ownership 

laws if being fed and watered, but does not consider the case where a cat that was previously 

owned becomes a stray that does not rely on any interactions with people to survive. In this 

instance, would it be correct to extend the ownership protections that it was originally afforded 

when it was expressly owned to the cat when it becomes stray? Conti v. ASPCA considers how 

ownership survives with an animal that has returned to the wild, appealing to the common law of 

ferae naturae which holds that a wild animal returning to a wild state extinguishes ownership 

rights. In the case, it was found that the pet parrot did not truly return to the wild this its original 

owners retained ownership rights, yet it still speaks to the case at hand. If a cat truly returns to a 

wild state as a feral cat, then previous ownership rights are extinguished and it is no longer 

protected under private property laws. 

Furthermore, ownership and private property protections do not turn on whether the 

species of domestic cat can be truly categorized as a wild animal (since it can be argued to have 



long since lost its wild-ness as its been domesticated for many millennia). If it can, then the 

common law of ferae naturae holds and the feral cat is not subject to ownership laws. If not, then 

the feral cat cannot be subject to ownership merely by virtue of being a cat since ownership 

requires more than feeding and watering as seen above. Thus, in either instance, the feral cat 

cannot be protected by ownership and private property laws the same as its domestic companion 

who is clearly owned and clearly not in a wild state. 

Conditions and Limitations of Animal Cruelty Laws 

According to Idaho Statute I.C. §25-3504, it is unlawful for a person to cause cruelty to 

any animal whether that animal is owned by the person or not. Idaho Statute I.C. §25-3502 

defines cruelty as the intentional and malicious (my italics) infliction of pain, physical suffering, 

injury or death of any animal, which is defined as any vertebrate member of the animal kingdom 

excepting mankind. This, taken alone, provides reason to believe that free-roaming cats—

considered animals by definition—will be protected from euthanasia based management by 

animal cruelty laws regardless of their state of ownership (as discussed above). Although this 

may be the initial assumption, a different reading perhaps provides a different conclusion. In 

order for the euthanasia of free-roaming cats to be considered cruel, those euthanizing the cats 

would have to be shown to be acting with malice, a condition that is likely to be left unmet in 

many if not all cases of wildlife management. This condition of malice is critical to this analysis 

as it separates the killing of an animal from the cruel killing of an animal. The condition of 

malice has been considered in Russell v. United States 65 A.3d 1172, 1176–77 (D.C.2013) and 

Charles v. United States, 371 A.2d 404, 411 (D.C. 1977), demanding that malice requires 

specific intent and conscious disregard, as well as a lack of justification or excuse for the specific 

action.  



So, with respect to these definitions, under what conditions would cats be protected under 

animal cruelty laws? Cats are by definition animals, thus animal cruelty laws will protect them 

except in malicious instances. For example, it is hard to imagine when an act that causes a 

domestic pet cat harm is done so with intent and conscious disregard. Domestic pet cats are 

owned and, as such, the intentional act must consciously disregard the owner’s wishes, the cat’s 

well-being, and the environment that the cat survives in. These three considerations in 

combination provide substantial resistance to killing a domestic cat (or otherwise causing 

cruelty) as the owner will rarely want it killed, the cat will likely not want to be killed, and it is 

not necessary to kill the cat to protect the environment. Thus, killing the domestic cat may be 

considered cruel in a greater number of cases than that of killing a feral cat. As shown above, 

feral cats are unowned and, as such, the conscious disregard for the feral cat’s life must only be 

weighed against the well-being of the cat itself and the environment that it survives in. By 

removing the consideration of the owner’s wishes, fewer instances of killing the feral cat will be 

considered cruel than in the case of the domestic cat since the owner’s wishes do not need to be 

‘consciously disregarded’ to render the act cruel. Traditional wildlife management programs—up 

to and including euthanasia and eradication programs—would fail to meet, at a minimum, the 

conditions of ‘a lack of justification’ and of ‘conscious disregard’ since they would be heavily 

researched and weighed with respect to the feral cat’s lives and the impact that they have on their 

local environments. This renders the programs void of malice and, derivatively, void of animal 

cruelty. In this way, animal cruelty laws have different implications for domestic pet cats than 

they do for feral cats since the condition of conscious disregard turns on the conscious disregard 

for who, and this is a much narrower consideration in the case of feral cats. 



Furthermore, the management of feral cats is motivated by an effort to protect other 

species of animal and so it is necessary to consider the same conditions of cruelty of feral cat 

management in relation to the cruelty of abstaining from free-roaming cat management. At a 

minimum, the same argument for a consciously disregarded act could be used, equally, for the 

feral cat’s prey as the only considerations are those of the prey’s lives and the impact of the prey 

on the environment. In this case, the same conclusion holds that one of the species must be 

managed in lieu of ecosystem health, and it may be the feral cat. Moreover, abstaining from feral 

cat management would definitively impact feral cat prey species and a wildlife management 

agency failing to adequately manage free-roaming cat populations at the cost of prey populations 

may be found to have “unlawfully withheld” action under the Administrative Procedure Act 5 

U.S.C. §706 and supported by the courts in Florida Home Builders Ass’n v. Norton 496 

F.Supp.2d 1330 (M.D.Fla.,2007). If this inaction is found to be in conscious disregard of the prey 

species’ health, the agency may be responsible for mismanagement of their duties. 

Ultimately, animal cruelty laws are aimed at preventing the malicious harm to animals 

and not meant to prevent the management of unowned species. If a cat is found to be owned, 

then the considerations for maliciousness may need to be broadened, but if the cat is unowned 

(as is the case with feral cats), the decision to euthanize is confined to the impacts that the feral 

cat has on its environment. The method of euthanasia is an important factor in the debate of 

animal cruelty, but does not influence the argument at hand as it needs to be respected regardless 

of the classification of the animal being killed.  

 

The Responsibility of Environmental Management  



Given that feral cats do in fact impact their environments, it is useful to consider the 

protections that a domestic pet cat would have if they were equally impacting their 

environments. If a domestic cat’s protections would maintain in this case, then it is plausible that 

the feral cat will be protected in a similar way. If the current domestic cat’s protections fail to 

protect them with respect to their environmental impacts, then it can be concluded that the same 

protections do not extend to feral cats per se. Thus, it is useful to consider the impact of 

environmental laws on cats—either domestic or feral. 

In the case of environmental and resource management, free-roaming and feral cats are 

bound by their non-native and oft-invasive status. As stated, Presidential Executive Order 13112 

Exec. Order No. 13112, 1999 WL 54572 (Pres.Exec.Order) demands the prevention and control 

of invasive species to protect, among other things, ecological impacts. This includes the 

eradication, suppression, reduction, and management of invasive species populations. This 

unambiguously defines cats as invasive species, therefore the inaction of a wildlife management 

agency to control for free-roaming cat impacts—domestic or otherwise—would constitute an 

injury to native species. This is either a positive argument that demands the management of cats 

with respect to their environmental impacts or an argument that minimally leaves cats liable for 

their impacts (regardless of the demand to manage them). A similar conclusion is reached in 

reference to protecting wildlife on any national wildlife refuge in the Code of Federal 

Regulations 50 CFR §28.43, stating that cats found harassing wildlife can be disposed of 

regardless of the status of the cat itself.  

Aside from the prerogative that the executive order on invasive species provides, both the 

Endangered Species Act (ESA) and the Migratory Bird Treaty (MBT) protects vulnerable 

species from unlawful taking (16 USCS §1540(g)(1)(A); 16 USCS §703). It is clear that free-



roaming cats (again, domestic and otherwise) participate in the taking of endangered, threatened, 

or otherwise vulnerable species indiscriminately, thus further demanding the management of 

these cats. The invasive species order, ESA, and MBT provide sufficient justification for the 

management of free-roaming cats, yet it is not clear that the domestic cat is still not protected in 

some other way. As shown above, the appreciable legal difference in the status of a feral cat 

versus that of a domestic cat is the fact that the domestic cat is owned. Thus, if the owner is not 

liable for the domestic cat’s unlawful taking of a threatened species, then the cat may remain 

protected under private property laws as it may be found unlawful for a management agency to 

destroy a person’s property without their permission. On the other hand, if the owner of the 

domestic cat can be held liable for the cat’s unlawful taking, then the cat (as property) may not 

have protection with respect to its owner’s liability. 

As described above, the issue of third party liability for unlawful taking has been litigated 

in Loggerhead Turtle v. County Council of Volusia County, Florida 896 F. Supp. 1170 (M.D. 

Fla. 1995). In this case, a third party’s actions that promoted an unlawful taking was found to be 

liable for habitat destruction since they acted in ways which made it possible. This suggests that 

an owner that allows their domestic cat to be in a situation to unlawfully take a protected animal 

can be held liable for the taking as if they were directly responsible. This removes the possibility 

that a domestic cat is otherwise protected from unlawful taking since it is either liable directly 

(according to ESA and MBT regulations) or it is liable through its owner. Either way, the 

domestic pet cat is held to the same standard as those of feral cats, suggesting that they are not 

especially protected in any way from environmental impacts. 

The prerogatives of environmental management agencies require the consideration of 

both domestic and feral cat impacts on the environment. Neither private property protections nor 



animal cruelty laws remove the liability that cats have on their local ecosystems and, as such, it 

cannot be said that any protections given to domestic pet cats can serve to protect feral cats. 

§4. Conclusion 

This analysis has considered whether the protections afforded to domestic pet cats can 

also protect feral and otherwise free-roaming cats. The fact that feral cats fail to meet minimum 

ownership requirements, together with the fact that management programs are not malicious or 

cruel and the fact that feral cats have impacts on their environments that demand management 

suggests that feral cats truly fail to meet minimum criteria in which they could be afforded 

domestic cat protections.  
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